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| NTRODUCTI ON

The tone of utility and real estate industry comments
enphasi zes the need for Comm ssion intervention to secure
nondi scrimnatory tel ecommuni cations carrier access to MIEs.
Cenerally, the utility and real estate coments do not suggest
ways to pronote conpetition within MIEs, but rather focus on ways
to prevent tel econmmunications carriers fromserving consuners
therein.? It is hardly surprising, then, to find that, in the
field, telecomunications carriers are encountering substanti al

difficulties obtaining ME access.

Petition for Rule Maki ng and Amendnent of the Conm ssion's
Rules to Preenpt State and Local |nposition of
Discrimnatory And/ Or Excessive Taxes and Assessnents;

| mpl enentati on of the Local Conpetition Provisions in the
Tel econmuni cations Act of 1996, W Docket No. 99-217 and CC
Docket No. 96-98, Notice of Proposed Rul emaki ng and Noti ce
of Inquiry in WI Docket No. 99-217, and Third Further Notice
of Proposed Rul emaking in CC Docket No. 96-98, FCC 99-141
(rel. July 7, 1999)("Notice").

In its coments, ALTS provided exanpl es of MIE owner trade
association attenpts to prevent CLECs from advocating the
need for nondiscrimnatory MIE access before regul atory
authorities. See Coments of ALTS at 18. |In fact, through
its | obbying newsletter to nenbers, BOVA discussed the
possibility of nmenbers' boycotting those CLECs who had been
nost vocal to regulators and | egi slators about the need for
nondi scrimnatory MIE access. |In essence, certain carriers
woul d be deni ed MIE access because of the regul atory
position they had taken. Utimtely, and fortunately, BOVA
di d not pursue this approach, although sone individual
Chapter newsletters also repeated the information that a
boycott was under consideration. This, along with other
exanpl es provided by others are a reflection that, at tines,
BOVA and sone others in the real estate industry have, at
the | east, aggressively sought to intimdate CLECs and

di scourage the pursuit of nondiscrimnatory MIE access.
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The notion that the marketplace will take care of the
probl em shoul d have been abandoned | ong ago. Several commenters,
i ncl udi ng ALTS, provided a consi derabl e nunber of egregious
exanpl es whereby the market had failed, MIE owners were acting
contrary to the express wshes of their tenants, and conpetitive
t el ecommuni cations alternatives renmmi ned unavail abl e in MIEs.?

In light of the enpirical evidence and | egal bases provided to
the Comm ssion by the coments, there is no | onger any reasonabl e
justification to forbear fromaction. Consistent wwth its public
interest obligation to protect consuners and pronote

t el ecomruni cati ons conpetition, the Conm ssion nust intervene to
achi eve nondi scrimnatory tel ecommuni cations carrier access to
consuners in MIEs.

1. THE COMM SSI ON'S NONDI SCRI M NATORY MIE ACCESS PROPCSALS DO
NOT RAI SE CONSTI TUTI ONAL CONCERNS.

Those conmmenters opposed to tel ecommuni cati ons conpetition
in MIEs claimthat the vehicles for obtaining nondiscrimnatory
access proposed by the Commi ssion will amount to an
unconstitutional taking.* ALTS has already explained that the

Commi ssion's proposals are constitutionally sound.

See ALTS Comments at 6-18; Conpetitive Tel econmuni cati ons
Associ ation Corments at 5-6; Fixed Wreless Association
Comments at 5-6; The Conpetition Policy Institute Coments
at 18.

4 See Electric Utilities Coalition Comments at 12-14; The

Uni ted Tel econmuni cati ons Counsel and Edi son Electric
Institute Cooments at 14-15; Arden Realty, Inc. Conments at

-3-
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Wth respect to Section 224, the property interests at issue
-- conduits and rights-of-way -- by definition are owned or
controlled by utilities.® The action proposed by the Conmi ssion
woul d nerely clarify that the utility property interests do not
end at the entrance to an MIE, but extend therein.® The Eleventh
Crcuit recently confirmed that Section 224 is constitutionally
sound.” Nothing in that decision suggests that the court's
concl usi on woul d have differed had it been expressly considering
access to intra-ME utility conduit and rights-of-way.

To the extent that the statute operates as a taking of
utility property, it also provides a constitutionally sound
mechani sm for providing just conpensation to the utility for the
taking.® The Conmission's proposal to clarify that utility

conduit and rights-of-way wthin MIEs are covered by the access

6; Community Association Institute Cooments at 13; Real
Access Alliance Coments at 37-39.

° 47 U.S.C. § 224(f)(1).

The Comm ssion is fully justified in -- indeed, conpelled to
-- give effect to a termin the Conmmunications Act that is
ot herwi se undefined therein. Courts traditionally afford
federal agencies considerable discretion in reasonably
interpreting the terns of their organic statute. See
Chevron U.S. A, Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 842-44 (1984).

! See Gulf Power Co. v. United States, No. 98-2403, slip op.
(11th Gr., Sept. 9, 1999).

8 |d. at 18.
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requi renents of Section 224 ensures that the sane
constitutionally sound conpensati on nechani sm woul d be avail abl e
to utilities for tel ecommuni cations carrier access to these
facilities.

ALTS encourages a broad interpretation of a utility right-
of -way. Gven that utilities often have obtai ned access to MIEs
W t hout the benefit of a witten agreenent, the specific rights
of the utility are vague. Moreover, the evolution of
di stribution technol ogi es nust be accomodat ed by the
Commi ssion's interpretation of the statute. Therefore, ALTS
concurs with Teligent and recomends that the Comm ssion concl ude
that a utility owms or controls a right-of-way within an MIE such
that it would be permtted to occupy any space within or on top
of MIEs to which access woul d be reasonably necessary in order to
provi de service using any one of the variety of distribution
t echnol ogi es avail able now or in the future.?®

The constitutional rights of MIE owners are not inplicated
by the Conmi ssion's interpretation of Section 224. By
definition, the property interest at issue is already one that
the MIE owner has conveyed to the utility. Moreover, neither the
MIE owner nor the utility should be permtted to craft a utility
access agreenent in such a manner as to prevent the operation of

a federal statute. Hence, any clains that existing utility

o See Teligent Comments at 32-33.
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access agreenents prohibit the use of intra-MIE rights-of-way by
ot her parties should be void as contrary to federal |aw

Several real estate industry commenters claimthat
nondi scrim natory MIE access requirenents would anount to an
unconstitutional taking of their property.'® ALTS has already
expl ained to the Comm ssion that the inposition of
nondi scrim natory MIE access obligations directly on MIE owners

does not anobunt to a taking.

The issue is properly considered
pursuant to the regulatory takings analysis set forth in the Penn
Central decision. As several comenters have denonstr at ed,
application of this analysis yields the conclusion that

nondi scrim natory MIE access requirenents do not anount to a
taki ng of private property.*® The real estate industry
unnecessarily conplicates the analysis | eading to erroneous
conclusions as to the constitutional nature of the actions
proposed by the Comm ssion. Because the takings concerns raised
by the real estate industry are invalid, they should not deter

t he Comm ssion fromrequiring nondiscrimnatory

t el ecommuni cations carrier access to MIEs.

10 Arden Realty, Inc. Comments at 3-6; Conmunity Association
Institute Cooments at 11, 13; Cooperative Housing Coalition
Comments at 4; Real Access Alliance Comments at 37-42.

11 See ALTS Comments at 21.

12 See Teligent Comments at 59-60; see also Sprint Corporation

Coments at 19.
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I11. THE COW SSI ON RETAI NS JURI SDI CTI ON OVER MIE OMNERS AS
PERSONS ENGAGED | N W RE COVMUNI CATI ON

The Comm ssion clearly retains the authority to create and
enforce nondi scrimnatory MIE access requirenents. Several
comenters have noted that the Comm ssion al ready pl aces
restrictions on the actions of M'E owners and ot her persons not
ot herwi se regul ated by the Commission.!® Many MIE owners are
charging carriers for traversing intra-ME tel ephone facilities.
O hers are using their control over a portion of the tel ephone
network to limt or elimnate conpetitive tel ecommunications

choices for their tenants.

O hers are actually operating
t el ecommuni cati ons networks thensel ves and deci di ng whi ch
carriers may interconnect with those networks. *®

The Comm ssion's authority extends "to all persons engaged
within the United States in [interstate and forei gn conmuni cation

6

by wire or radio]."'® Wre comunication is a concept broadly

13 Level 3 Communi cati ons Coments at 10; PClI A Comments at 18-

19; Teligent Comments at 49-50.

4 See MCI WorldCom Comrents at 21; Fixed Wrel ess
Conmmuni cati ons Coalition Comments at 5-6; MLeodUSA Comments
at 3.
15 Real Access Alliance Comments at 9, 18, 22. see al so,
Constitutional Analysis attached to the Comments of Real
Access Alliance at 35 ("Building owers now often seek to
provi de a conprehensi ve bundl e of services to their
‘customers,’ including, at |least in sone instances, the
provi sion of tel ecomunications services").

16 47 U.S.C. § 2(a).
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defined by the Act. O course, the term enconpasses
transm ssion. But, it also includes "all instrunentalities,
facilities, apparatus, and services . . . incidental to such

transm ssi on. "’

This term enconpasses the MIE facilities --
facilities that cannot be duplicated -- necessary or otherw se
incidental to the provision of wire and radi o communi cations to
consuners in MIEs. Al though the Communi cati ons Act may not
contain an express requirenment of MIE owners to permt

nondi scrimnatory tel ecommuni cations carrier access, it certainly
contains the grant of Conmmi ssion authority to acconplish that

goal .

V. THE FLAWS I N THE REAL ACCESS ALLI ANCE SURVEY | NVALI DATE I TS
CONCLUSI ONS.

The Real Access Alliance argunents, allegations, and
concl usions are prem sed upon the results of a survey of its
menbers. The manner in which the survey questions are presented
and the wordi ng of the possible responses render the survey
sufficiently unscientific as to be invalid. Mreover, the survey
represents the views and experiences of |ess than 5 percent of
the Alliance's menbers.'® G ven the vehemence with which the
Real Access Alliance attacks the Conm ssion's nondiscrimnatory

access proposals, one would have thought that the outpouring of

7 47 U.S.C. § 153(51) (enphasi s added).

18 Real Access Alliance Conmments, Survey at 5-6.
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concern fromits nmenbers woul d have been extraordinary. Yet,
only 5 percent bothered to respond. The paltry response |evels
strongly suggest that nondiscrimnatory ME access w || not
encounter substantial opposition fromthe vast magjority of MIE
owners.

The insubstantial response rate also calls into question the
validity of the survey's findings. Because the survey results
admttedly represent only 5 percent of the Al liance nenbers, they
cannot be considered representative of the real estate industry
experiences as a whole. The participation of the remaining 95
percent of the Alliance nmenbers could profoundly alter the
survey's figures such that the results reported are neani ngl ess.
Consequently, ALTS urges the Conm ssion to attach very little
significance to the Real Access Alliance survey and the positions

that are based upon its concl usions.
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V. CONCLUSI ON

For the foregoing reasons, ALTS respectfully urges the
Comm ssion to adopt rules that require MIE owners to provide
nondi scrimnatory tel econmuni cations carrier access to consuners
in MIEs and that restrict the ability of ILECs to delay or raise
the cost of conpetitive entry into MIES, consistent with its
comments and these reply comments.

Respectful ly subm tted,

ASSOCI ATI ON FOR LOCAL
TELECOVMUNI CATI ONS SERVI CES

By:

Jonat han M Askin Philip L. Verveer

Gunnar D. Hall ey
ASSCClI ATI ON FOR LOCAL
TELECOVMUNI CATI ONS SERVI CES W LLKI E FARR & GALLAGHER
Sui te 900 Sui te 600
888 17th Street, N W 1155 21st Street, N W
Washi ngton, D.C. 20006 Washi ngton, D.C. 20036
(202) 969- 2587 (202) 328-8000

Att orneys for

Associ ation for

Local Tel econmuni cati ons
Servi ces

Sept enber 27, 1999
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